adarch 23, 1998

VA FACSIMILE Confdential Treatment Requested. -

Mr Richard B. Smith = pre
Complance Specialist 3 .
Federz] Trade Commission - o
Premener Motification (Hfice i
g% and Pennsylvania Avenues, MW -
Washington, D.C. 20554 ,

Re Raportability of Multi-Step Transaction a5 Single 1SR Filiag
Under Coatinuum Approach

Diear Diek. s ,ﬁfé "

In foilow up te My letter of March 22, 1559 and our L-:]EphUIIE COMVEsatiH.
yasterday, this letter wilf confirm that (1) the wansaction describad in fny March 27 Tetter s coversd
by the continuarn theary. and Day be filad 35 a corporats formatien yndzr 16 CT.R. £ 801 4, and
(2) that ihe only partics fequired (o file HSR notificatian wiil be Cofpany A (by its UPE') and any
sharcholders of Third Parmy thar are recelving SiSemsemer more-in Newen stock and not
exvmpted sader 16 CFR § 8629, Please let mu know if [ have in any way misunderstood your
analysis or conclusions.

Best tegards.
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 Althouph 3 i not rebevir o Uhe analbysis, please nols LhLﬁPCGq%rﬂ'lA 15 net its E—.,%-. {BF us UPE, therefore. woodd

be filinys ds e AcquETy pariou.
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. Prapased transaction. The propesed ransactuon wvoives the cambination by twa
UPFs - Company A and Third Party --— of their presently separately controlled busjnesses ina
pewly formed corporation, Keweo” Company A will coniribute several businesses of its controlled
ciitilies, and ablain control of Neweo, whereas Third Party will contribute its entire business, and
survive 33 2 Wewen subsidiary  The transaction entauds the following steps:

Step 1: Company A will conrribute stock of Company C. an indirect {through
Company B) non-whally-owned subsidiary of Company A, w LLC.? Company A
halds 2 controlting (zpprovimately 30.1%) interest in LLC. In excaange for
contributing the stock of Company Cén 11C, Company A will recetve an increased
ownerahip interest (Woing to approximately 65%) g L1LC*

Srep ;. Merger Sub |, recently creared as a whollv-cwned subsidiary of
Newco fagain, with only oominal agsets), will be merged into Third Party, with Third
Parmy s puirlic skareholders receiving, in the aggregare, & ininority holding
(approximately 30%) of Newco common (voting) stoci in excbange far tkeir Third
Party shares Based on presently available information none af these Third Party
shareholder aequisitions iz expected 1o he reportable under §801 2{e)

Step 3. Marger Sub 2, also recemly created as a wholly-owned hewro
subsidiary {and thus within Company A), will be merged into Company C (also withm
Company A, although nat by reason of haldmes of voung secunities, foltowny the
eranster to LLC in the fimt-described transaction). LLEC will recsive approximately
1 1%, und the public shurcholdzrs of Comapany C will zecejve |esg than 10%, 10 the
agpreiraze, of Newen comman stack i exchange for their Company C shares. A with
Third Party's sharebolders, based on presencly available infomation, none of the

T oo B prosenthy Fornied a8 o whollv-gwned subsidiany ol Tompany A bul has onky nacsinasl assets.

! The feyrmutian of LLC {j:ui':-l"unnaj Inlevpretarion #15) was cxanpl from repening given f1s eember nanaged
SoICTre

i [ previcnshy donszed this aspect of the transaction wuh Parick Sharpe, whe apresd that thas step, viewed gloms, j5
ot repontablz, Formal Inerpretatlos #1 3 provides that * [plost-fometion acgaisldons of membership mizreses in LLCs
wiil no| be repurtable cxcept in dwa silatons: (1} when the aoquisiien af the membership infzrest resulis in e
zcquining posen .. kolding 190 o (e membership ilaests i the 1 3G, which s no: the prosent eisz, and {21
when the aopuUiTing person contribotes o business w ke LLC in sxchaere fer the membership inlorest ™ 0 this secod
e, "t e PN il mear [the] contyibution of ao additional business ta the bysiesafes) alrzudy n te LLC @5 a
formAion of 2 nzw LLC " un appraach which, in the prosant cass, resulis in thils sicp remaining non-reportabls
Buence Company A, thmngh Canpuny B, preseedly conirels LLE, md will conirnl ths pevw b fmmed LEC, (he new
farnuen dass Lol el o combinauon of 1weo or mere pre-sasong, sepacately contrplled busmesses batng brought
Uhedler earnellad conbial - 3 pre-reguisit= for repartubility af any LLC fonnancn veder Foemal Tncerpretation #13. For
this sarme rEsnl, we aFmne et i Cowpany B contributss Compaay £ s hustasss lo LLC as well, 05 may ooaur, in
exchang= finr o forthar rceciged interest in ELC by appresinutely | 5% o appoesinanely 185%4]3 the ansaction socld
remain hen-rsporiable,

* Sge foamnnte 1, suprp Cenain oTeers af Tldrd Parmy o] dlsa raceive oplions 3 purchase Mewcn comumen steck,
The acquisitions ol (hese aptions is, of sourse, noa-reporkible.
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Comeany U zublic shareholder asquizitions of Newco siock is expesied to be
repurable urder §801.2(e)."

Step 4. LLE (within Company A} will transfer corain assets {the "LLC
Assers™] to Neweo in exchange for additional shares which, when combined with the
shares received in Step 3, will give LLC a past-trangaction holdiag of approximataly
61 3% of Neweo comimon stock.

Pogt-rransaction strvcrure See Attachment 2 for an iifustration of the past-
transaction structure. -
hH

Althouzh the four steps described above may, If viewsd individually and out of their
larger context, t=chnically represent several reportable events) they are in fact simply constituent
<lemients of one repartable transaction - - the contsiburion byv|Company A (threogh LLC} and Thirz
Party of their Combined Businesses to a newly formed comppny jointly owned by ther
sharehaiders — under the “continuum™ approach. The first diep is non-reportahiesdn any evenr,
Company A and Teind Party are the only twe reporting persgrs involved in the cemainng stweps
{with step 3 being cssentially (pira-persom, but for not rneetdhe “hy reason of holdings of voring

transartion agreemants, the businesses contributed by Compagse A and Third Party are ;—"‘"ﬁf
\,Qn5|d¢{auon for each other % resulting fnterest in Newen; and the entire transaciion wil] peeur at
ons closrng Linder such a cantinuum approach, given that each element ¢ an inseparabie part of
one coatinuous transactton, the Premetger Mottficarion Office should Jook ar the resuit of the
tranzaction when the parties "get up from the ehle," which 15 fwe reparting persons’ farmation of a
new company cembining their previously reparately owned businesses. A4 a result, Company A
and Thitd Perty weuld be the sole parties filing as acquiring persons, and Mewrco as the single

acnuired peisog. pursuant to 16 CF R, §307 44

Plzase lel me know as soan as passible, and in any event by March 23, 1999, your
thaughts an the applicahility of the continunm appreach [ requestcopfrdenlial deatmeatofthes,
lenter and the enclosed pupsnans to the FTC Bules of Procedurs and 15 .8, & T8alh). As always,
! appreciats your very valuable assistance in these matters”

Artachmenls

" Fec Jootnede 1, <upT.

securities™ aspect of §807 30}, the remaining steps are all conditioned upnn each ather under the — ol
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